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Harassment Issues 

 

I. Preventing Inappropriate Behavior in the Workplace is a Never-Ending Challenge.   

 

Ensuring that workplaces are respectful and harassment free takes persistence and 

consistent messaging, actions and reminders of acceptable and unacceptable behavior.  

The #MeToo movement has been a stark reminder that the issue of harassment in the 

workplace requires continuous attention both for legal compliance and for general morale 

and productivity.  

  

A. Harassment occurs in the public sector as well as in the private sector. 

B. It occurs in all industries. 

C. It occurs across all levels of employees. 

D. It occurs across all demographics of employees and third parties. 

E. It occurs across socio-economic strata. 

 

II. Practical Effects of Harassment in the Workplace. 

 

A. Anxiety — concentration issues, fear for personal safety.  

B. Depression — isolation, loss of trust, loss of self-esteem.   

C. Harm to both work and personal relationships.  

D. Absenteeism.  

E. Reduced productivity.  

F. Workplace morale.  

G. Bad publicity.  

H. Departures of valued employees.  

I. Legal liability.  
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III. What Harassment and Abusive Behavior is Really About. 

 

A. Power and intimidation.  

B. Denial of respect and equality.  

C. Self-esteem or related issues of harasser/abuser.  

 

IV. Defining Key Terms. 

 

A. Illegal Harassment. 

 

Harassment is a form of discrimination prohibited by Title VII of the Civil Rights 

Act of 1964, the Wisconsin Fair Employment Act (WFEA) and local ordinances.  

 

Illegal harassment is generally unwelcome verbal or physical conduct or other 

acts engaged in because of the recipient's protected class status (race, sex, age, 

disability, religion, etc.) when: 

 

1. Submission to the conduct is a condition of employment or benefits;  

2. The conduct unreasonably interferes with the recipient's work; or  

3. Can reasonably be seen to create a hostile, intimidating, or offensive 

environment. 

 

B. Hostile Work Environment. 

 

Hostile work environment harassment is verbal, nonverbal or physical behavior 

engaged in because of an individual’s protected class status and which is 

sufficiently severe or pervasive to interfere with an employee’s work performance 

or create an intimidating, hostile or offensive work environment.  For example, a 

male boss calls the women in the office “little ladies,” rates the female employees 

on their figures, and makes comments about what female celebrities he’d like to 

“know better.”  If this behavior is sufficiently severe or pervasive, it will 

constitute illegal harassment as creating a hostile work environment.  

 

C. Bullying. 

 

Bullying is a generic term often used to refer to abusive, undermining, degrading 

or other similar behavior in the workplace.  If bullying is not linked to protected 

class status of those on the receiving end, it is not illegal harassment and does not 

give rise to legal claims of discrimination or otherwise.    

 

There has been proposed legislation in Wisconsin to make illegal generalized 

bullying, but the proposed legislation has not been passed into law.  
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D. Respectful Workplace.  

 

Respectful workplace is a term that encaptures a broader scope of behaviors than 

just illegal harassment.  Respectful workplaces are generally environments that: 

 

1. Embrace and appreciate diversity; 

2. Are cordial and supportive; 

3. Respect a variety of beliefs and approaches; 

4. Support and develop employee potential;  

5. Are free of abuse, bullying and humiliating or intimidating behavior; and 

6. Are free of and actively prohibit discrimination and illegal harassment. 

 

VI. Sexual and Other Harassment. 

 

A. Harassment is unwelcome verbal or physical conduct or other acts engaged in 

because of the recipient's protected class status when submission to the conduct is 

a condition of employment or benefits, the conduct unreasonably interferes with 

the recipient's work or can reasonably be seen to create a hostile, intimidating, or 

offensive environment. Harassment can include: 

 

  1. Verbal or physical abuse. 

  2. Epithets, name-calling, slurs.  

  3. Threats or intimidating behaviors. 

  4. Vulgar, obscene or derogatory language.  

  5. Mimicry, mocking accents. 

  6. Lewd or offensive gestures or pranks.  

  7. Offensive jokes in any medium. 

8. Offensive, threatening or hostile e-mails, text messages or other electronic 

communication. 

9. Excluding or ignoring specific individuals. 

10. Social media posts. 

 

B. Sexual harassment is one category of harassment that can include the above as 

well as: 

 

  1. Sexual advances. 

  2. Requests for sexual favors. 

3. Unwelcome physical contact, e.g., touching, rubbing or brushing against 

another, groping.  

4. Display of offensive or graphic pictures, cartoons, jokes, photos. 

  5. Unwelcome social invitations.  

6. Sexually-charged e-mails, text messages or other electronic 

communication. 
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7. Negative treatment when advances are rejected.  

 

 C. Types of sexual harassment. 

 

1. Tangible Employment Action (Quid pro quo). 

 

a. Promises a reward (job, promotion, raise) in exchange for sexual 

favors. 

b. Threatens a penalty (firing, bad review) if sexual advances are 

rejected. 

c. This type of sexual harassment is carried out by one who has some 

element of power over another. 

 

Examples: 

 

• A supervisor fires an employee who has refused to engage in a 

sexual relationship. 

• A manager chooses not to send a subordinate to a coveted 

conference after the employee rejects “social outing” invitations. 

 

2. Hostile Work Environment. 

 

a. Sexual behavior, comments, or actions of a sexual nature that 

"unreasonably interfere" with work or create an "intimidating 

hostile, or offensive" work environment. 

b. This type of harassment can be carried out by all levels of 

employees.  

 

Examples: 

 

• A group of employees make a point of telling sexual jokes 

to an employee who has clearly stated that such jokes are 

offensive. 

• One employee continually leers at another employee and 

makes comments about that person's body. 

 

VII. A Closer Look at Hostile Work Environment Harassment.  

 

A. Hostile work environment harassment is verbal, nonverbal or physical behavior 

that targets individuals because of their protected class status and is sufficiently 

severe or pervasive to interfere with an employee’s work performance or create an 

intimidating, hostile or offensive environment.   
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B. Between Whom May Hostile Work Environment Harassment Occur?   

 

1. By an employee toward another employee.   

2. By an employee toward a supervisor.  

3. By a supervisor toward an employee.  

4. By an employee toward any third party.  

5. By any third party toward an employee.   

 

C. What is “Severe and Pervasive” Harassment?   

 

1. The behavior must be offensive using a “reasonable person” standard.   

2. The behavior must also have been subjectively offensive to the 

complaining employee.   

3. There must generally be more than isolated incidents of behavior.   

4. One severe incident, especially of physical contact may be sufficient to 

create actionable harassment.   

 

D. Harassment Factors.   

 

1. Welcomeness of behavior is judged on the “totality of the circumstances” 

considering:   

 

a. The nature of the harassment; 

b. The background and experience of the complainant, co-workers 

and supervisors;  

c. The physical environment;  

d. The “lexicon” of the workplace; and  

e. The complainant’s “reasonable expectations.”   

 

2. The perpetrator’s intent does not determine whether conduct is 

harassment.   

 

3. Tolerance of (or even some participation in) offensive conduct does not 

mean the conduct is welcome, or that harassment has not occurred.   

 

E. What Is Not Considered Harassment?   

 

1. Welcome conduct, such as banter and jokes among friends who participate 

equally.   

2. Truly consensual relationships.  



 
 
 

 

 

6 
 Copyright © 2018 Boardman & Clark LLP 

 
 
 
 

3. Conduct or treatment that is not based on sex or other protected class 

status.  This does not mean that inappropriate behavior is acceptable in the 

workplace.   

 

VIII. Legal Liability Standards for Harassment. 

 

A. Two landmark U.S. Supreme Court cases in 1998 clarified an employer's liability 

for sexual harassment under federal law. 

 

1. Employers are strictly liable for harassment by a supervisor or manager 

over a subordinate that results in a tangible employment action.  (Go out 

with me or else...). Tangible employment action means a significant 

change in employment status, such as hiring, firing, failing to promote, 

reassigning to less desirable position, or a change to benefits. The focus is 

generally on economic harm. 

 

2. Absent a tangible employment action, the employer can avoid liability by 

showing: 

 

a. It exercised reasonable care to prevent and promptly correct any 

harassing behavior; and  

 

b. The plaintiff employee unreasonably failed to take advantage of 

any preventative or corrective opportunities provided by the 

employer or to otherwise avoid harm. 

 

c. This is based on the U.S. Supreme Court cases that established 

these rules, and is widely known as the Farragher/Ellerth 

"affirmative defense."  These cases were brought under federal 

anti-discrimination law, Title VII, and the affirmative defense has 

helped employers avoid liability where they have taken appropriate 

steps to prevent and stop harassment.  

 

3. "Reasonable care to prevent and promptly correct harassment" involves: 

 

   a. Effective anti-harassment policy. 

   b. Regular, periodic training. 

c. Effective enforcement of the policy—it is not just a piece of paper. 

 

4. Correcting the harassment properly involves: 

 

a. Effective investigation of complaints. 

b. Effective responses to findings that harassment occurred.  
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c. Consistent enforcement across the organization.  

d. Prohibition of retaliation. 

 

  5. Wisconsin Harassment Law standards: 

  

   a. Employer prohibitions: 

 

i. Engage in sexual harassment that is sufficiently severe to 

interfere substantially with an employee's work 

performance or to create an intimidating, hostile or 

offensive work environment. 

ii. Implicitly or explicitly make or permit acquiescence in or 

submission to sexual harassment a term or condition of 

employment. 

iii. Make or permit acquiescence in, submission to or rejection 

of sexual harassment the basis or any part of the basis for 

any employment decision. 

iv. Permit sexual harassment to have the purpose or effect of 

substantially interfering with an employee's work 

performance or of creating an intimidating, hostile or 

offensive work environment. 

 

b. Liability Standards.  The Wisconsin Fair Employment Act 

recognizes three ways in which an employer may be liable for 

sexual harassment. 

 

    i. Quid pro quo sexual harassment. 

ii. Hostile work environment.  If the employer permits 

harassment to create a hostile work environment, the 

employer will be liable. Hostile work environment applies 

to the actions of co workers who are not considered to be 

“agents" of the employer. 

iii. Harassment that is perpetrated by an owner or an agent of 

the employer who is in a position of responsibility such that 

it is appropriate to treat the actions of the agent as being the 

actions of the employer. 

 

   c. Who is an owner or agent?  Courts look to the following: 

 

i. The authority to effectively recommend the hiring, 

promotion, transfer, discipline or discharge of employees; 

    ii. The authority to direct and assign the work force; 

iii. The number of employees supervised and the number of 
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other persons exercising greater, similar or lesser authority 

over the same employees; 

iv. The level of pay, including an evaluation of whether the 

supervisor is paid for his skill or for his supervision of 

employees; 

v. Whether the supervisor is primarily supervising an activity 

or is primarily supervising employees; 

vi. Whether the supervisor is a working supervisor or whether 

he spends a substantial majority of his time supervising 

employees; and 

vii. The amount of independent judgment and discretion 

exercised in the supervision of employees. 

 

   d. Owner or Agent Harassment. 

 

The Farragher and Ellerth affirmative defenses under federal law 

described above do not apply to sexual harassment caused by an 

owner or an agent under Wisconsin law.  If an owner or agent 

(high level manager) engages in harassing behavior, even if it is 

hostile work environment harassment and there is no tangible job 

action, the organization will likely be liable with no affirmative 

defense available. 

 

IX. Necessary Inquiries and Steps to Prevent and Address Harassment in the 

Workplace.   

 

A. Do you set a tone, message and actions of respect for all from the top?  

 

 B. Is your anti-harassment policy up-to-date and effective? 

  

1. Defines and gives examples of all categories of harassment. 

    

2. Applies to all third parties who have contact with your employees. 

 

3. Applies to “off-the-job” conduct that impacts workplace relationships or 

operations. 

 

4. Has an effective complaint mechanism — provides at least two channels 

to report conduct and preferably options to report to each gender.   

 

5. Does not require the victim to confront the harasser. 
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6. States that reports of harassment will be investigated and addressed in a 

timely fashion (but does not tie the employer in to rigid timelines). 

 

7. States that reports of harassment will be maintained as confidential to the 

degree possible but does not guarantee confidentiality. 

 

8. Prohibits retaliation against any employee who has complained of 

harassment or who cooperated in an investigation of harassment.  

 

9. Does not lump all prohibited behavior into the policy — behavior that is 

prohibited but which is not illegal harassment based on protected class 

status (i.e. general bullying, general disrespectful or threatening behavior) 

should be addressed in a separate policy. 

 

 C. Train and retrain your workforce and your managers. 

 

1. To avoid liability for harassment, you must be able to demonstrate that 

you took reasonable steps to prevent harassment in your workplace.  If 

you are not training your workforce, you simply are not taking adequate 

reasonable steps. 

 

2. Managers need additional training to understand their heightened 

requirements under the law and how to move swiftly and correctly when 

they sense harassment is occurring or they receive a report of 

harassment.   

 

3. Orientation to your anti-harassment policy and training should be 

performed with all new hires. 

 

D. Address harassment issues timely, according to policy and as confidentially as 

possible.   

 

1. When you receive a complaint of harassment, assess the situation, consult 

with legal counsel as appropriate, and determine who will investigate the 

matter.   

 

2. Remember that there can be no “off the record” reports of 

harassment.  Once you are aware of the concern, your organization is 

aware of the concern and must act.   

 

3. Realize that those first few communications you have with the 

complaining employee set the tone for how they view the employer’s 

actions.  
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4. Do not promise confidentiality, but treat the complaint as confidential. 

 

5. If you are documenting the complaint, report on the reported facts only.  

Do not editorialize.  Do not speculate.  Realize that there may be Open 

Records requests.   

 

6. Avoid promising deadlines for completion of investigations or specific 

outcomes to the complaining employee.  Even asking the employee what 

the employee wants to have happen (especially from the outset) can create 

unreasonable expectations and bad feelings that create issues later. 

 

7. Get the matter investigated as timely but thoroughly as possible. 

 

8. Circle back to the complaining employee and the alleged wrongdoer with 

your conclusions and outcomes.  Consult with legal counsel to determine 

how much information to share and what to avoid.   

 

9. Remind all parties of obligations of no retaliation.  
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DISABILITY LAWS 

 

I. Laws Prohibiting Disability Discrimination 

 

A. The Americans With Disabilities Act (“ADA”), the Wisconsin Fair Employment 

Act (“WFEA”), and certain municipal ordinances (including the Madison Equal 

Opportunities Ordinance) prohibit discrimination on the basis of disability.  The 

ADA applies to employers with 15 or more employees.  The WFEA applies to 

employers with one or more employees. 

 

B. Employers may not discriminate against otherwise qualified applicants or current 

employees who have physical or psychological disabilities in any aspect of the 

employment relationship, including the application procedure, hiring, 

advancement, discharge, compensation, training, or any other term, condition or 

privilege of employment.  This includes the provision of other benefits, including 

paid and unpaid leaves of absence. 

 

C. Employers must provide reasonable accommodations for applicants and 

employees, both in the hiring process and with regard to all other aspects of 

employment.  Under the ADA, employers must provide reasonable 

accommodations that will allow a qualified individual with a disability to perform 

the essential functions of his or her job, unless doing so will cause the employer 

undue hardship or there will be a “direct threat” of harm to the employee or 

others. 

 

II. ADA’s Definition of Disability 

 

A. A physical or mental impairment that substantially limits one or more of the major 

life activities of an individual;  

 

B. A record of having such an impairment; or 

 

C. Being regarded as having such an impairment. 

 

D. The definition of a protected disability was expanded by the 2009 Americans With 

Disabilities Amendments Act (“ADAAA”).  The ADAAA was intended to reinstate 

a broad scope of protection under the ADA.   

 

III. Reasonable Accommodation Requirements 

 

A. A reasonable accommodation is a change in work environment or the way in 
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which things are customarily done that allows a disabled employee the 

opportunity to successfully perform his/her position and to enjoy equal 

employment opportunities. 

 

B. An accommodation is reasonable if it is effective and does not cause undue 

hardship or a direct threat to the employee or others. 

 

C. Specific categories of accommodations that might be required: 

 

1. Making existing facilities accessible. 

 

2. Job restructuring/reallocation of certain job functions. 

 

3. Temporary and possibly permanent part-time or modified work schedules. 

 

4. Acquiring or modifying equipment. 

 

5. Changing tests, training materials, or policies. 

 

6. Providing qualified readers or interpreters. 

 

7. Reassignment to a vacant position. 

 

8. Temporary “forbearance” of attendance and performance issues. 

 

9. Work at home requests. 

 

10. Extended, unpaid leave of absence  

 

D. Accommodations that will generally not be required: 

 

1. Longer-term lowering of job standards (performance/attendance) 

 

2. Bumping another employee out of a job 

 

3. Repeatedly excusing prohibited behavior on the job 

 

4. Hiring additional employees to assist or perform part of the job  

 

5. Transferring a light duty job reserved for worker’s comp injuries into a 

regular job 

 

6. Creating a new position 
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7. Indefinite leaves of absence  

 

E. The employer may choose among reasonable accommodations as long as the 

chosen accommodation is effective. 

 

F. An employer who has refused a reasonable accommodation must prove either that 

even with the accommodation, the employee would not be able to perform his or 

her job responsibilities adequately, or that the reasonable accommodation would 

impose an undue hardship on the employer. 

 

G. The employer can show undue hardship by showing that providing the 

accommodation will create significant operational difficulty or expense.  Hardship 

is judged on a case-by-case basis. Lowered morale amongst co-workers is 

generally not deemed to be undue hardship. 

 

IV. The ADA Versus Wisconsin Law On Reasonable Accommodation 

 

A. Under the ADA, a proposed accommodation is not reasonable (and thus an 

employer is not required to implement it) if the accommodation does not enable 

the disabled employee to perform the “essential functions” of the job.  Thus, 

employers are not required to remove or significantly alter essential job functions 

to reasonably accommodate disabled employees.  If an employee cannot perform 

essential functions, even with an accommodation, then the employee is not 

qualified for the job and can be terminated.  However, employers may have to 

restructure jobs to remove marginal tasks. 

 

B. The WFEA does not use the “essential functions” analysis.  Instead, 

“reasonableness” of an accommodation goes to whether it allows the employee to 

“adequately” perform his or her job responsibilities and not whether the 

accommodation allows the employee to perform some, most or all the duties.  

Employers in Wisconsin must individually assess accommodation requests to 

restructure a job or remove tasks, which may even include those that would 

remove essential functions, before refusing such a request.   

 

V. Requests for Accommodation 

 

A. There are no formal requirements for disability accommodation requests.  

 

B. Requests can be verbal or in writing. 

 

C. An employee need not mention disability laws or use term “reasonable 

accommodation” in making a request.  There is NO MAGIC language required. 
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D. Generally, employers should not proactively ask whether an employee has a 

disability or whether an accommodation is needed.  When an employee is 

struggling in some aspect of job performance, the employer should focus on the 

job performance and leave it to the employee to raise any health issues. However, 

if the employee has a known disability which is suspected of causing workplace 

issues, the employer may want to initiate the “interactive process.”  Approaching 

these issues correctly requires an individualized of each situation.  

 

E. A request for accommodation triggers the Interactive Process: a discussion and 

exchange of information to establish the need for accommodation and to identify 

appropriate reasonable accommodation(s). 

 

1. The employer may ask relevant questions, including what kind of 

accommodation is needed. 

 

2. The employer must not ignore or fail to follow up on the employee’s 

requests for accommodation.   

 

3. Unless the disability is obvious, the employer can request information 

from the employee’s health care provider about the nature of the disability, 

the functional limitations caused by the disability, and what reasonable 

accommodations might exist. 

 

4. Employers must pursue the interactive process in good faith, making an 

individualized inquiry and assessment for each situation. 

 

5. An accommodation cannot be categorically ruled out as unreasonable.  

Insight and creativity may be necessary to devise an appropriate solution. 

 

6. Employers must play an active role in identifying potential available 

positions for a disability employee; simply advising the employee to 

review posted positions is not enough. 

 

F. Practice Tip: Employers should generally not use “accommodation” language 

unless they are addressing a true disability accommodation.  

 

VI. Leave As A Reasonable Accommodation 

 

A. The ADA and WFEA both require employers to consider a leave of absence as a 

reasonable accommodation. This absence can be beyond FMLA entitlements. 
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B. Note that under Wisconsin law, a longer-term leave of absence is more likely to 

constitute a reasonable accommodation than under federal law. See Severson v. 

Heartland Woodcraft, Inc., 872 F.3d 476, 478 (7th Cir. 2017) (a multi-month 

leave of absence is not a reasonable accommodation under the ADA.).   

 

C. The purpose of a leave as an accommodation is to allow the employee to recover 

sufficiently from a condition related to a disability to be able to return to work and 

perform the job.  The leave must be reasonably likely to result in the employee’s 

return to work. 

 

D. The EEOC has obtained multimillion-dollar consent decrees on behalf of disabled 

employees against employers that have: 

 

1. Refused to consider leaves of absences beyond FMLA. 

 

2. Refused to allow employees to return from leave with restrictions. 

 

3. Refused to consider a reduced work schedule. 

 

E. The burden is on the employer to recognize that employee may need a leave as a 

reasonable accommodation.  Notice of the fact that an employee needs time off 

work or has a condition that could lead to a need for time off may trigger the 

employer’s obligation to consider a leave of absence under ADA and FMLA.  

Often the employee provides this information to the employee’s immediate 

supervisor, not HR.  Examples: 

 

1. Notice of medication changes or treatment regime affecting employee’s 

ability to work. 

 

2. Notice of need for time off to recover from illness, accident, or surgery. 

 

3. Employee application for disability benefits. 

 

F. A leave of absence can include reduced hours or a part-time schedule, a schedule 

or shift change, and providing more frequent breaks during work.   

 

G. Unlike under FMLA, undue hardship is a basis to refuse a request for intermittent 

leave under ADA. 

 

H. In general, an open-ended request for leave is not a reasonable accommodation.  

An employer is generally permitted to require information to show that an 

employee will be able to return to work in the “foreseeable future” or “near 

future.” 
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DISCIPLINE 
 

I. Disciplinary Standards  
 

A. Wisconsin is an at-will employment state.  That means that an employer can make 

an employment decision for any reason, or no reason at all, so long as that reason 

is not an illegal reason.   
 

B. Policy or Personnel Manuals 
 

C. Grievance Policy 
 

D. Discrimination Statutes 
 

E. Just Cause factors 
 

1. Was there a rule/policy/expectation in place and made known to the 

employee. 
 

2. Was that rule/policy/expectation violated or not met? 
 

3. Has the rule/policy/expectation been enforced uniformly? 
 

4. Does the discipline match the nature of the offense? 
 

5. Has the discipline been handed out uniformly? 
 

II. Carrying Out the Discipline or Discharge 
 

A. Complete documentation should be made and assembled of the problems that led 

to termination. 
 

1. Documentation should be made contemporaneously to events. 
 

2. Documentation should stick to the objective facts.  
 

3. Documentation should be shared with employee. 
 

4. Documentation should not be over done with respect to an employee’s 

performance.  
 

B. Prior to termination, documentation should be reviewed carefully for the 

following: 
 

1. Job performance terminations: 
 

a. Specific evidence of performance problems. 
 

b. Evidence that the problems have been discussed with the employee 

and that the employee clearly understood performance 
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expectations. 
 

c. Evidence that the employee was given an adequate opportunity to 

improve performance. 
 

d. Evidence that performance standards have been applied 

consistently to similarly situated employees. 
 

2. Misconduct terminations: 
 

a. Evidence that the misconduct was something the employee would 

have known to be wrong. 
 

b. Evidence that the work rule or standard was clearly communicated 

to the employee. 
 

c. Documentation of the investigation. 
 

d. Evidence that standards of conduct have been applied consistently 

to similarly situated employees. 
 

C. Do not make a hasty decision. 
 

D. Where appropriate, discuss the matter with legal counsel prior to taking action. 
 

E. Consider whether severance (in exchange for a release) may be appropriate. 
 

F. Plan the termination meeting carefully. 
 

1. Where. 
 

a. Private. 
 

b. On premises. 
 

2. How. 
 

a. In person/two management personnel present. 
 

b. Verbally. 
 

3. Have all documentation ready. 
 

4. Prepare a script.  
 

5. Brief recitation of reasons for discharge 
 

6. Do not negotiate or debate with employee. 
 

7. Explain reference policy.  
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8. Handle Termination benefit issues. 
 

a. Wages and deduct issues. 
 

b. COBRA notices. 
 

c. Accrued vacation. 
 

9. Obtain keys and other company property. 
 

10. Security standby 
 

11. Both parties draft memo, independently, of meeting. 
 

H. Conduct exit interviews where appropriate. 
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OPEN RECORDS AND OPEN MEETINGS LAWS 

 

I. Wisconsin’s Open Records Law 

 

A. Policy Rationale 

 

1. The Wisconsin open records provisions are found in Wis. Stats. §§ 19.31- 

19.37, Wis. Stats. 
 

2. Section 19.31 sets forth the following fundamental policy behind the law: 
 

a. “In recognition of the fact that a representative government is 

dependent upon an informed electorate, it is declared to be a public 

policy of this state that all persons are entitled to the greatest 

possible information regarding the affairs of government and the 

official acts of those officers who represent them.”   
 

b. Wisconsin’s open records law “shall be construed in every instance 

with a presumption of complete public access, consistent with the 

conduct of governmental business.  The denial of public access 

generally is contrary to the public interest, and only in an 

exceptional case may access be denied.” 
 

B. What Records Are Subject To Disclosure? 
 

1. “[A]ny material on which written, drawn, printed, spoken, visual or  

electromagnetic information is recorded or preserved . . . which has been 

created or is being kept by an authority.”  Section 19.32(2). 
 

2. A record includes written reports, tape recordings, computer recordings, 

charts, photographs, computer printouts, etc. 
 

3. A record also includes contractors’ records under a contract entered into 

by the authority. 
 

4. Records Not Subject To Disclosure: 
 

a. Drafts, notes and preliminary documents; 
 

b. Purely personal property of the custodian that has no relation to his 

office; 
 

c. Material with limited access because of copyright or patent 

limitations; and,  
 

d. Published material available for sale or at the library. 
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C. Who Can Make A Request For Records? 

 

1. Any person can make a request for records. 

 

2. The only exception is that incarcerated or committed persons can only 

request records that specifically reference him or his minor children. 

 

D. How Must A Request Be Made? 

 

1. A request may be made verbally or in writing (including by mail). 

 

2. The request can be anonymous. 

 

3. The person making the request need not explain the reason for the request. 

 

4. The request must reasonably describe the requested record, with a 

reasonable limitation on time or subject matter. 

 

E. What Must The Requestor Pay For The Record?   

 

1. A fee can be imposed to cover the actual, necessary and direct costs of 

copying, transcribing or reproducing a record.  A fee over twenty-five 

cents per page is suspect. 

 

2. A fee can be imposed for locating a record, if the actual, necessary and 

direct cost of location is $50 or more. 

 

3. A fee can be imposed for the actual cost of mailing or shipping a copy of a 

record. 

 

4. A prepayment of fees that exceed $5.00 can be required. 

 

F. Responding To An Open Records Request 

 

1. Every “Authority” (board, council, commission, department, etc.) must 

designate a position to serve as legal custodian. 

 

2. If a custodian is not designated, the highest ranking officer and the chief 

administrative officer will be deemed the legal custodians of records.   

 

3. Every “Authority” must post information on who the legal custodian is, 

how to request records, when records can be accessed and copied and the 

costs of copying.   
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4. If regular office hours are kept where the records are located, access must 

be allowed during those hours.   

 

5. Upon receiving a request, the Authority must respond “as soon as 

practicable and without delay.” 

 

6. The Wisconsin Department of Justice believes this means providing a 

response within ten business days. 

 

7. If the request is received orally, it may be responded to orally.   

 

8. If the request is in writing, it must be responded to in writing. 

 

9. A written denial of a request must include notice that if the request was 

made in writing, the determination is subject to review by mandamus 

under §19.37(1), Stats., or upon application to the Attorney General or a 

District Attorney. 

 

10. The reasons for the denial must be specific and sufficient.  Simply stating 

conclusions without explaining reasons for them is not sufficient.  A 

denial must be detailed enough so as to enable the requestor to prepare a 

challenge and provide a basis for court review. 

 

11. If part of the record must be disclosed, that portion which cannot be 

disclosed must be redacted. 

 

G. What If You Deny A Request That Should Have Been Granted. 

 

1. A person may file an action for mandamus and ask the court to order 

release of a record.   

 

2. A person may ask the District Attorney or the Attorney General to bring 

the mandamus action.   

 

3. Wisconsin’s Notice of Claim provisions do not apply to these cases. 

 

4. If the requester prevails “in whole or in substantial part” in a mandamus 

action, the court shall award reasonable attorney fees and damages of at 

least $100. 

 

5. If the court finds that the “Authority” acted willfully or intentionally, it 

shall award actual damages suffered as a result of its denial. 
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6. If the court finds that the “Authority” or the legal custodian arbitrarily and 

capriciously denied access, delayed response or charged excessive fees, it 

may award punitive damages and may impose a forfeiture of up to $1,000. 

 

H. Steps in Responding  

 

1. Determine Whether The Requested Record Exists And Is Held By The 

Authority. 

 

a. New records do not need to be created from existing data (i.e. 

taking information from existing records and compiling the 

information into a new format).   

 

b. The request must be reasonable in limiting the subject matter and 

time period to be covered. 

 

2. Determine Whether Any Law Specifically Requires Disclosure.  Various 

statutes require disclosure. 

 

 

3. Determine Whether Any Law Specifically Precludes Disclosure (i.e does 

an exception exist”).   

 

a. Some state or federal statues protect confidentiality. 

 

b. Patient Health Care Records. 

 

c. Pupil Records. 

 

d. Prosecutor’s files containing material pertaining to prosecution 

 

e. If there is such a law, written denial should cite the statute or 

regulation (see Savinski v. Kimble, 221 Wis.2d 833 (Ct. App. 

1998). 

 

f. The Courts have recognized in some cases that employee 

personnel matters need not be disclosed because of right of privacy 

issues. 

 

g. The legislature has created some limited exceptions:   

 

i. information concerning an employee's home address, 
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telephone number, email address or social security number; 

 

ii. information relating to a current investigation of a criminal 

offense or employee misconduct;   

 

iii. information pertaining to an employee's employment exam 

(other than the exam score); and 

 

iv. information relating to specific employees that is used for 

staff management planning (i.e. performance evaluations, 

recommendations for wage changes, promotions, 

comments/ratings of employees). 

 

h. If the records contain personal information about the person who is 

making the request, the requestor is entitled to receive the 

documents, except if they relate to an on-going investigation or 

affect the safety of others. 

 

4. Determine Whether The Record Should Be Disclosed Under The 

Balancing Test. 

 

a. The records custodian must balance the public’s interest in 

disclosure of the record against the public’s interest favoring non- 

 disclosure.  There is a strong presumption in favor of disclosure. 

 

i. Would the harm caused by releasing the record be greater 

than the harm caused to the public interest in withholding 

the record. 

 

ii. The private interest of a person identified in the record is 

not a proper element of the balancing test.  

 

iii. Public interest in access to government’s affairs is 

measured against relevant factors weighing against 

disclosure. 

 

iv. Possible Factors Weighing Against Disclosure 

 

A. Need to protect attorney-client privilege. 

 

B. Was the document intended to be kept confidential? 

 

C. Was it in fact kept confidential (not discussed in 
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open session or otherwise released)? 

 

D. Is the reason for confidentiality still valid?  If yes, is 

the harm to the public interest in allowing the 

review of confidential material too great so as to 

impede an authority’s freedom from openly talking 

with counsel. Could it jeopardize the 

contract/litigation process if material is disclosed to 

the other side. 

 

b. There may be an exemption to the open meetings law that weighs 

against disclosure.   

 

i. Open meeting standards are not determinative, but are a 

factor to consider when applying the test. 

 

ii. The exemptions to the open meetings law “are indicative of 

public policy” but can only be used to deny a request if the 

legal custodian “makes a specific demonstration” that there 

is a need to restrict access at the time the request is made. 

 

iii Commissions can go into closed session to confer with 

legal counsel about pending litigation.  If the litigation is  

 

 pending at the time of the request, the harm to the public 

interest in having the litigant’s strategy and position in 

litigation disclosed may be greater than the harm to the 

public interest in not disclosing the information. 

 

c. Confidentiality Agreements 

 

i. The presence of a confidentiality provision is not 

determinative, but is a factor to consider when applying the 

test. 

 

ii. Is there a public policy reason for keeping the material 

confidential that outweighs the public policy for allowing 

access?   

 

iii. If agreement contains trade secret information or 

information that could unfairly aid a competitor, then the 

harm to the competitive nature of our government may 

outweigh the harm to the public policy for allowing access 
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5. Provide Notice To The Record Subject If Required.   

 

a. There is a presumption that an authority NEED NOT notify a 

record subject before allowing access to a record.   

 

b. When notice must be provided: 

 

i. The record relates to an employee that is the result of an 

investigation into a disciplinary matter or an employment-

related violation by the employee of a statute, rule or 

employment policy; 

 

ii. A record obtained by the authority through a subpoena or 

search warrant; or, 

 

iii. A record prepared by an employer other than the authority, 

that pertains to an employee of that employer (i.e. 

references from past employers). 

 

c. Notice must be provided: 

 

i. Notice must be provided three days after making the 

decision to permit access either by certified mail or by 

personal service. 

 

ii. The notice must briefly describe the requested record and 

describe the person's rights to challenge the decision.   

 

iii. The person has five days after receiving the notice to 

provide written notice that he intends to seek a court order 

restraining the authority from providing access.   

 

iv. The person has ten days after receiving the notice to 

commence an action naming the municipality as a party. 

 

v. Access cannot be permitted within twelve days of sending 

the first notice or within any time that a court action if 

filed. 

 

6. Respond To The Request - There is but one choice: Comply or Deny 
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II. Wisconsin Open Meetings Law 

 

A. Policy Rationale 
 

1. The Wisconsin open records provisions are found in Sections 19.81- 

19.98, Wis. Stats.  

 

2. Section 19.81 sets forth the following fundamental policy behind the law: 

 

a. “In recognition of the fact that a representative government is 

dependent upon an informed electorate, it is declared to be a public 

policy of this state that all persons are entitled to the greatest 

possible information regarding the affairs of government and the 

official acts of those officers who represent them.” 

 

b. “To implement and ensure the public policy herein expressed, all 

meetings of all state and local governmental bodies shall be 

publicly held in place reasonable accessible to members of the 

public and shall be open to all citizens at all times unless otherwise 

expressly provided by law.” 

 

B. What Constitutes An Open Meeting? 

 

1. Applies to “Governmental Bodies.” 

 

a. What is considered a “governmental body?” 

 

i. State or local agencies, boards or commissions 

 

ii. Governmental or quasi-governmental corporations 

 

iii. Subunits 

 

iv. State legislature 

 

b. What are not “governmental bodies?” 

 

i. Offices held by single individual 

 

ii. Bodies meeting for collective bargaining, except for the 

first meeting 

 

iii. Bodies created by the Supreme Court 



 
 
 

 

 

27 
 Copyright © 2018 Boardman & Clark LLP 

 
 
 
 

 

iv. Ad hoc gatherings 

 

C. What Constitutes a Meeting? 

 

1. Convening: 

 

a. In person; 

 

b. Telephone calls; 

 

c. Electronic communications; and, 

 

d. Information gathering 

 

2. “For the purpose of exercising the responsibilities, authority, power or 

duties delegated to or vested in the body” 

 

a. Majority attendance creates a presumption that the meeting is for 

the purpose of exercising these duties. 

 

b. The number of members present is sufficient to determine the 

body’s course of action. 

 

i. Negative Quorum - occurs when less than one-half of the 

governing body is sufficient to block an action. 

 

ii. Walking Quorum - occurs through a series of meetings or 

conversations of less than one-half of the governing body 

in which an agreement of a majority is eventually reached 

to act in a certain manner. 

 

D. What is required to Comply? 

 

1. Advance Public Notice of Each Meeting. 

 

a. Where. 

 

i. To the public - one or more places likely to be seen by the 

public (3). 

 

ii. Any media members who have requested a copy. 
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iii. Officially designated newspaper. 

 

b. What must be disclosed? 

 

i. Time. 

 

ii Place. 

 

iii. Subject matter. 

 

iv. The fact that the governing body intends to go into closed 

session with a specific identification of the reason and 

statutory basis 

 

c. When? 

i. Twenty-four hours advance notice. 

 

ii. Two hours for good cause. 

 

2. Held in Open Session. 

 

a. Accessible. 

 

b. Recordable. 

 

c. Participation - Citizens have no right to participate.  The governing 

body may establish a time for public comment, but may not act 

upon any topic raised in that period unless it is set forth in the 

notice. 

 

d. Minutes - The governing body is required to keep a record of the 

motions and roll-call votes. 

 

E. Closed sessions. 

 

1. Notice. 

 

2. Procedure. 

 

a. Convene in open session. 

 

b. Move to go into closed session identifying the specific reason, 

statutory basis and whether the governing body will reconvene into 
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open session. 

 

c. Approval by majority vote. 

 

3. Basis for closed session. 

 

a. Deliberating concerning a case which was the subject of any 

judicial or quasi-judicial trial or hearing before that governmental 

body. 

 

b. Considering dismissal, demotion, licensing or discipline of any 

public employee or person licensed by a board or commission or 

the investigation of charges against such person, or considering the 

grant or denial of tenure for a university faculty member, and the 

taking of formal action on any such matter; provided that the 

faculty member or other public employee or person licensed is 

given actual notice of any evidentiary hearing which may be held 

prior to final action being taken and of any meeting at which final 

action may be taken. The notice shall contain a statement that the 

person has the right to demand that the evidentiary hearing or 

meeting be held in open session.  This paragraph and par. (f) do 

not apply to any such evidentiary hearing or meeting where the 

employee or person licensed requests that an open session be held. 

 

c. Considering employment, promotion, compensation or 

performance evaluation data of any public employee over which 

the governmental body has jurisdiction or exercises responsibility. 

 

d. Considering specific applications of probation, extended 

supervision or parole, or considering strategy for crime detection 

or prevention. 

 

e. Deliberating or negotiating the purchasing of public properties, the 

investing of public funds, or conducting other specified public 

business, whenever competitive or bargaining reasons require a 

closed session. 

 

f. Considering financial, medical, social or personal histories or 

disciplinary data of specific persons, preliminary consideration of 

specific personnel problems or the investigation of charges against 

specific persons except where par. (b) applies which, if discussed 

in public, would be likely to have a substantial adverse effect upon 

the reputation of any person referred to in such histories or data, or 
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involved in such problems or investigations. 

 

g. Conferring with legal counsel for the governmental body who is 

rendering oral or written advice concerning strategy to be adopted 

by the body with respect to litigation in which it is or is likely to 

become involved. 

 

h. Consideration of requests for confidential written advice from the 

ethics board under s. 19.46 (2), or from any county or municipal 

ethics board under s. 19.59 (5). 

 

i. Considering any and all matters related to acts by businesses under 

s. 560.15 which, if discussed in public, could adversely affect the 

business, its employees or former employees. 

 

j. Conferring with legal counsel with respect to litigation. 

 

4. Voting in Closed Session - A vote may be taken in closed session on 

matters that were the legitimate subject of deliberation in closed session. 

 
 

 

 


